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There is a conflict of authority on the question of maintaining an action for fraud or deceit predicated upon an oral promise 
within the statute of frauds. While many cases bear indirectly or argumentatively on the question, ! a number of cases state or 


indicate that the mere refusal to perform such oral promise is not of itself a fraud for which an action will lie? since in such 
a case the promisor has not, in a legal sense, made a contract and hence has the right, both in law and in equity, to refuse to 


perform. It has been stated that an action brought upon such a promise would be considered one brought on an unenforceable 
contract, rather than a maintainable one in tort for deceit where the damages claimed showed that in its essence the action was 


attempted to be premised upon breach of the promise falling within the statute.“ Also, it may be otherwise stated that where an 
alleged oral agreement is unenforceable under the statute of frauds, a party can not recover from the other party for fraud on 


the theory that the oral promise was made without the intention of performing it 


There is, however, authority for the relaxation of the above principles, especially in cases of great hardship,° and some courts, 
assuming that fraud may be predicated on an oral promise made with the intention at the time not to perform, have held that 
the fact that the oral promise is unenforceable under the statute of frauds does not preclude the showing of the promise in 


an action for deceit.’ It has been held that the promisor is estopped from asserting the statute of frauds.® Other courts, while 
recognizing that the mere nonperformance of an oral promise that falls within the statute of frauds is not such a fraud as would 
warrant the intervention of a court of equity, nevertheless hold that, if one party is induced by another, on the faith of the oral 
promise, to place himself or herself in a worse position than he or she would have been in had no promise been made, and if 
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the party making the promise derives a benefit as a result of the promise, "constructive fraud" exists that is subject to a trial 


court's equity jurisdiction.’ 


Observation: 


Promissory fraud is a promise made without any intention of performing it. The fraud exception to the parol evidence rule does 
not permit parol evidence of such promissory fraud if the evidence in question is offered to show a promise that contradicts an 
integrated written agreement. Rather, the evidence must tend to establish some independent fact or representation, some fraud in 


the procurement of the instrument, or some breach of confidence concerning its use and not a promise directly at variance with 


the promise of the writing.” 
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